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Top Ten Estate Planning Mistakes 

 

The following are the top ten mistakes we see in estate plans in our practice at Spierer, 

Woodward, Corbalis & Goldberg.  Although all ten items are not an issue in every person's estate 

plan, it is a certainty that some of these will be extremely important in every estate plan and 

these issues must be planned for properly.  Every plan should be reviewed to ensure that these 

potential issues have been properly addressed: 

 

1. PProtecting Younger Children.  Where younger children are involved, either as minors 

or potentially as young adults, an estate plan must be tailored to protect them in the event of 

incapacity or death of one or both of their parents.  

 

Does the estate plan include a provision to pre-nominate guardians for minor children upon 

incapacity or death?  Without an appropriate guardian designation, a court will generally look to 

the most persuasive voice in determining who should be the guardian.  That choice may not be 

your selection.  By having a guardianship nomination in place, your voice will be the most 

influential voice in deciding who should raise your children.   

 

With respect to younger adults who are not minors but still dependent upon their parents (e.g. 

college) does the trust allow for payment of their tuition and expenses in the event of 

incapacity of the parents?  Without such a provision, the trustee may be prohibited from 

assisting younger adult children in the event of your incapacity.  There should be guidelines for 

distributions during incapacity, including whether the trustee is authorized to make gifts to your 

loved ones in the event that you cannot make such decisions for yourself.  Otherwise, your 

trustee may not be able to adequately address changed circumstances in a manner which best 

protects your loved ones. 

 

2. PProtecting Beneficiary's Inheritances.  Does your estate plan protect your 

beneficiary's inheritances from taxes, creditors, and predators?  The most common methods of 

distributing an inheritance to a beneficiary is either outright, if they are adult, or in trust with 

distributions at certain ages, if the beneficiary is a minor.  In either case, potential opportunities 

may be lost and risks increased that were not otherwise contemplated.  Providing assets 

outright to a beneficiary makes such assets taxable as a part of their estate.   

 

With appropriate planning, significant assets may be placed in trust for a beneficiary's use 

during their lifetime, and then passed tax free to their heirs.  In contrast, by distributing assets 

outright to a beneficiary, in the event of the beneficiary's divorce or death, such assets may be 

captured by the beneficiary's spouse instead of staying with the beneficiary in the event of a 

divorce.  Grandchildren may not be protected.   



Lastly, assets owned outright are subject to the claims of the beneficiary's current or future 

creditors.  Whether by bad luck, poor business decisions, or poor timing, creditors can attack 

and take assets held by a beneficiary outright.  In contrast, by holding the assets in an 

appropriately designed trust, you can protect your loved ones from potential creditors so that 

the chances are maximized that assets will stay in the family, for the use of the family, and to 

be inherited by the family.   

 

3. PPlanning for Retirement Assets.  A common mistake is to fail to properly plan for 

retirement assets.  Typically, there is a tension between the two goals.  On the one hand, 

deferral of distributions can maximize the opportunity to distribute funds with the least taxes 

possible.  On the other hand, restrictions, such as placing such assets in trust for a beneficiary, 

can protect the beneficiary but at the same time result in greater taxes paid.  By appropriate 

and accurate planning, both personal objectives and tax objectives can be optimized so that 

your beneficiary pays as little as possible to Uncle Sam while at the same time receiving the 

assets in a structure which benefits them and their family to the maximum extent possible.   

 

4. SSpecial Needs or Unique Circumstance Planning.  No two beneficiaries are the 

same.  Each of your beneficiaries has special, unique needs which can range from the necessity 

for accountability mechanisms where the beneficiary is not mature to actual, physical, mental, 

or emotional needs which require specialized planning to protect the beneficiary and at the same 

time potentially ensure eligibility for state assistance where appropriate.  Placing an inheritance 

for such a beneficiary in either a standard, boiler plate trust or providing their inheritance 

outright to them can be disastrous.  The result is that the inheritance may not only fail to help 

the beneficiary but actually harm them. 

 

5. TTrust Protector/Advisor.  Every trust should have a Trust Protector where possible.  

The Trust Protector is a person who has the power to amend your trust to address changes in 

the law or errors in the event that you are not able to make changes yourself (either resulting 

from disability or death).  If you are ever disabled or die, the only route to amend the trust to 

address changes in the law or mistakes would be to go to court and ask a judge to issue an 

order to change the terms of the trust.  However, this can be a time consuming and expensive 

process.  In addition, judges frequently do not grant the request or grant it with modifications.  

You can preselect a person who has this ability and is able to ensure that the trust remains vital 

and up to date without government intervention.  

 

6. PPlanning for Closely Held Businesses.  If you are a business owner, have you 

appropriately addressed how the business should be managed and/or sold in the event of your 

disability or death?  Do you have a contingency plan in place which would act as a road map for 

your successor trustee in terms of managing such assets?  Many businesses can drop radically 

in value in the event that the key person/business owner dies or becomes disabled.  You are the 

person who is in the best position to know what should happen and by writing a contingency 

plan, you will at least allow your trustee to meet crises armed with your basic insight and 

judgment.   

 

7. MMagic Wand Funding Provision.  California has a harsh probate law which can result 

in an expensive and time consuming administration process.  By funding your key assets in to 

your living trust, probate can generally be avoided or minimized.  However, assets which should 



be placed in the trust are occasionally not placed in the trust either through oversight or error.  

By having the magic wand funding provision to cover assets which are not or cannot be properly 

funded into the trust, a probate can often be avoided and instead a simplified, one-time hearing 

substituted in its place at a radically lower cost and time commitment. 

 

8. AAbility to Remove Trustee.  Many trusts fail to specify how trustees may be 

removed.   Particularly, with respect to married couples, once one of the spouses is disabled or 

deceased, many trusts fail to address the fact that the survivor will still want flexibility to 

change the order of successor trustees.  Regardless, the issue must be addressed to ensure the 

efficient operation of the trust.  This ensures that in the event that the person who was 

previously selected, but is no longer a good candidate for successor trustee, can be removed.   

 

9. SSpecific Revocation Provisions.  Although the right to revoke the trust or amend it 

is simple in concept, many trusts fail in this regard in the event that you become disabled.  This 

occurs particularly frequently where the trust is created by a married couple.  At each stage of 

a living trust's life cycle, the trust document must be clear as to what can be changed and what 

cannot be changed.  Otherwise, your wishes are not likely to be completely fulfilled. 

 

10. TTaxes.  Many trusts are not clear about exactly how estate taxes are paid.  The result is 

that if a beneficiary inherits the wrong assets, taxes may wipe out their inheritance while other 

beneficiaries get a “free ride.” 

 

These items constitute the tip of the iceberg in terms of what to look for in reviewing your 

estate plan and ensuring that it is up to date.  Our office has a detailed checklist which we use 

when meeting with a client to review their trust.  After such a meeting, you will have made 

conscious decisions with respect to certain trust details that were probably not brought to your 

attention by your lawyer when you first had the trust drafted.  We cannot emphasize how 

important it is to understand the basics of your estate plan and what it will do in various 

circumstances.  Otherwise, your wishes may not be fulfilled and your loved ones not protected. 

 

If you would like to contact us about reviewing your estate plan, our contact information is: 
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